Introduction
Export of the acquis communautaire to third countries occurs in a variety of ways 1 with the result that the internal market operates not just with two speeds, but with many.
2 Some methods are more effective at achieving a homogenous area of free trade and movement than oth-* Adviser and Caseworker, Citizens Advice Bureau, Great Ormond Street Hospital for Children. ers and this can be seen particularly with the free movement of personsentered into the series of bilateral arrangements discussed below. Austria, Finland and Sweden joined the EU the year after the Agreement came into force, that being the same year Liechtenstein joined the Agreement. Thus, today, the EEA Agreement is between three of the four EFTA States (Liechtenstein, Iceland and Norway -Switzerland is still a member of EFTA), on the one hand, and the EU and its twenty-seven Member States on the other. 5 Article 1 makes clear that the Agreement aims to extend the internal market to the EEA-EFTA States. The main part of the Agreement copies some Treaty provisions 6 and refers to a series of Annexes which contain secondary Union legislation. All incorporated acts are read with the horizontal adaptations found in Protocol 1 to the Agreement, or more specifi c adaptations found in the Annexes. No mechanism exists to update the main body (and this has not been done, even with subsequent Treaty amendments, including Lisbon) but Articles 98-104 EEA stipulate that the EEA Joint Committee (JC) shall take a decision on amending the Annexes as relevant. Especially important for the implementation of Union law are Article 7 EEA, by which Acts referred to in the Annexes are binding on the Parties and are to be made part of their internal legal orders;
7 Article 3, the loyal cooperation clause which obliges states to take all necessary measures to fulfi l their obligations under the Agreement; and Protocol 35, whereby the Contracting Parties agree to enact a measure whereby implemented EEA measures take precedence over national rules.
It should be emphasised here that the EEA-EFTA States must nonetheless amend their laws for any EU measure to come into force. No legal sovereignty is ceded to the EU. 8 Additionally, the EEA-EFTA States' 5 Łazowski, 'EEA Countries' (n 3) 96-103. 6 As they stood before the Maastricht Treaty.
7 Acts corresponding to Regulations 'shall as such be made part of the internal legal order of the Contracting Parties'; acts corresponding to Directives 'shall leave to the authorities of the Contracting Parties the choice of form and method of implementation' (Article 7(a)-(b) EEA). This echoes Article 288 TFEU. 8 The sole article of Protocol 35 reads: 'For cases of possible confl icts between implemented EEA rules and other statutory provisions, the EFTA States undertake to introduce, if necessary, a statutory provision to the effect that EEA rules prevail in these cases'. As the preamble to the Protocol makes clear, 'the Agreement aims at achieving a homogenous European Economic Area, based on common rules, without requiring any Contracting Parties to transfer legislative powers' to the EEA. Therefore, legislative homogeneity 'will have to be achieved through national procedures'. It is questionable whether it is truly possible to achieve homogeneity in such a system. Unfortunately, a study into the actual application of EEA law in the EEA-EFTA States is far beyond the scope of this paper, but it should be noted that the three EEA-EFTA States have transposed Directives 2004/38 and 2005/36 (on mutual recognition of qualifi cations) into national law to the satisfaction of the EFTA Surveillance Authority. This information is available on the ESA website: 'EFTA Surveil-consent, in the EEA JC, is required before EU measures are implemented into the Annexes. 9 As will be seen below, this has led to delays and could lead to the non-implementation of key legislation, though in most cases the EEA-EFTA States are more integrationist than many EU States. 10 Homogeneity is also secured by the EFTA Court 11 and the EFTA Surveillance Authority (ESA), which were created by the EFTA Surveillance Agreement (ESAg).
12 These, and their procedures, such as the advisory and infraction procedures, are modelled very much on the Commission, the ECJ and the analogous preliminary reference and infraction procedures. 13 By Article 6 EEA and Article 3(1) ESAg, provisions of the EEA Agreement which correspond to EU provisions shall 'in their implementation and application be interpreted in conformity with the relevant rulings of the [ECJ] given prior to the date of signature [2 May 1992] of this Agreement'. For post-signature ECJ case law, Article 3(2) ESAg stipulates that in the interpretation of the agreement, the ESA and the EFTA Court 'shall pay due account to the principles laid down by the relevant rulings by the [ECJ]'. However, as will be seen, while this distinction has constitutional implications, the reality is that the EFTA Court will usually follow the ECJ's jurisprudence, even where it is not legally bound to do so. 9 This is subject to the dispute resolution procedure in EEA, art 102. 10 See above, n 8. Agreement Between the EFTA States on the Establishment of a Surveillance Authority and a Court of Justice [1994] OJ L344/3. ESAg art 4 created the Surveillance Authority, and ESAg art 27, the EFTA Court. 13 ESAg art 31 supplies the analogous infraction procedure and art 34 provides for an 'advisory opinion', which resembles a preliminary reference procedure. The most striking differences between these procedures and their EU counterparts is that the EFTA Court has no power to impose fi nancial penalties for infractions and that its advisory opinions are not binding on the referring court. An action for annulment is laid down in ESAg art 36.
Free movement and residence rights
The EEA provisions relating to the free movement of persons are found in Part III, Chapters I and II, with the fi rst Chapter dealing with the movement of workers and the second, the right of establishment. 14 The EU secondary legislation in this area comes under Annexes V (workers), VI (social security), VII (mutual recognition of qualifi cations) and VIII (establishment). This section (2.2) considers the primary and secondary provisions on the right to move and reside. The next four deal with mutual recognition of qualifi cations (2.3), social security coordination (2.4), transitional provisions (2.5) and the future prospects of the agreement in light of this discussion (2.6). which was never incorporated into the Annex) and refers to the direct applicability of the Regulation and so has no EEA relevance. The only major difference between Regulation 1612/68 as adapted for the EEA Agreement and Regulation 492/2011 is that old Article 42(1) does not apply in the former, whereas it stills forms part of Regulation 492/2011 as Article 36(1). However, the new Article no longer refers to provisions of the defunct ECSC Treaty but states solely that the Regulation shall not affect the provisions of the Euratom Treaty which deal with the eligibility for skilled employment in the nuclear energy sector. As none of the EFTA States is party to Euratom, this provision has no relevance either. Legislative homogeneity is achieved as far as these Regulations are concerned, notwithstanding the enactment of Regulation 492/2011.
Directive 2004/38 and Union citizenship
Directive 2004/38 is adapted to fi t with the terminology and operation of the EEA framework. 25 According to points 3(b) and (c) phatically not Union citizens. The Contracting Parties entered a joint declaration to JC Decision 158/2007 to the effect that, inter alia, Union citizenship and general political rights do not form part of the EEA Agreement (though this declaration 'shall be without prejudice to the evaluation of the EEA relevance of future EU legislation as well as future case law of the European Court of Justice based on the concept of Union Citizenship'). 32 Writing about the Agreement more generally, and noting the lack of any procedure to amend the EEA text, Bruzelius predicts that this may cause it to 'disintegrate' as the gaps between the EU and EEA rules widen further and further. 33 She points out that it is very much down to the EFTA Court to interpret the provisions of the Agreement to produce a harmonious effect. It will be seen how far the EFTA Court's integrationist stance goes in this area of law. 42 It has also been demonstrated that the dialogue between the EFTA Court, the ECJ and its Advocates-General is very constructive, to the extent that Vassilios Skouris, the ECJ's President, calls it a 'Paradigm for International Cooperation'. 43 The EFTA Court will, of course, rely on ECJ judgments, but it has also relied on Advocates-General, even where their opinions differ from those of the ECJ. Likewise, AdvocatesGeneral and, most happily for the homogeneity of the internal market, the ECJ, on occasion, follow the EFTA Court. Liechtenstein is subject to special provisions relating to residence permits: see section 2.5 below.
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There was a question as to whether these were social assistance within the meaning of the Directive or whether they were non-contributory social security benefi ts within the meaning of Regulation 1408/71. The ESA preferred the latter ([63] of the report of the hearing) but the Court did not decide the matter.
Is Directive 2004/38/EC, in particular Article 16(1) in conjunction with Article 7(1), to be interpreted such that a Union citizen with a right of permanent residence, who is a pensioner and in receipt of social welfare benefi ts in the host Member State, may claim the right to family reunifi cation even if the family member will also be claiming social welfare benefi ts?
Article 16 of the Directive grants Union citizens, and in this context EEA-EFTA nationals, permanent residence in the host state once they have completed fi ve years' lawful residence, subject to some conditions relating to prolonged absences; this also applies to family members 51 who have lawfully resided with the citizen for fi ve years in the host state. The conferral of these rights is not contingent on the conditions set out in Chapter III of the Directive, namely the conditions of economic selfsuffi ciency or worker or self-employed status found in Article 7(1)(a)-(c). In contrast, for residence between three months and fi ve years, the citizen must fulfi l one of these criteria and, if he does, his family members may join and reside with him.
52
In Clauder, it was not disputed that Mr Clauder had the right of permanent residence. The arguments of the Liechtenstein, Dutch and Danish governments 53 were that it was a deliberate legislative choice to exclude from Article 16 family members who did not meet the self-suffi ciency criteria. In other words, that Mrs Clauder derived no rights from the fact that Mr Clauder had acquired permanent residence. Were she to join her husband, their claims for social assistance would increase and they would become a burden on the welfare system in Liechtenstein. 54 The EFTA Court rejected such an interpretation and preferred, instead, that put forward by Mr Clauder, ESA and the Commission. Article 16 of the Directive was intended to be the highest level of rights conferred under a Directive which was designed to '"strengthen the right of free movement and residence" of EEA nationals'. 55 The Court fi rst held that Article 16 gives family members derived rights by virtue of their being a family member of, and residing with, the EEA national. This is not an autonomous right until that family member has been resident for fi ve years. Secondly, Article 16 is not subject to the conditions of self-suffi ciency and this is a change from the previous law, where there was a general condition of suffi cient resources (now, there is only such a condition in certain specifi ed areas). Because Article 16 gives derived rights to family members, it must be presumed prima facie that the derived right, also, is not so subject.
56 Accordingly, because Mr Clauder already had a right of permanent residence, Mrs Clauder was entitled to join him under a derived right of residence, this right being free from any conditions as to self-suffi ciency.
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The active, pro-integrationist stance of the EFTA Court can readily be seen in this judgment. None of the parties put forward any arguments based on the fact that the Directive confers citizenship rights and therefore ought not to be interpreted as expansively in what is, according to the joint declaration to JC Decision 158/2007, a non-political extension of the internal market. And the Court did not, of course, base its decision on any such arguments: quite the contrary, for the judgment makes several references to the promotion and strengthening of free movement rights. 58 The Court also followed the ECJ case of Sturgeon, 59 for the principle that 'where a provision of EEA law is open to several interpretations, preference must be given to the interpretation which ensures that the provision retains its effectiveness'. 60 Finally, with the support of another ECJ case, Metock, 61 reliance was placed on arguments that the Directive was to promote the rights of EEA nationals and their family members to move and reside freely and that, even before Directive 2004/38, the legislature 'recognised the importance of ensuring the protection of the family life of nationals of the EEA States in order to eliminate obstacles to the exercise of the fundamental freedoms guaranteed by EEA law'.
62
The fact that citizenship and political rights form no part of the EEA Agreement did not in any way deter the EFTA Court, the ESA or the Commission from their arguments. 56 ibid [47] . 57 And it was therefore unnecessary to deal with the second and third questions, which were whether it was relevant to the fi rst question that the person with a right of permanent residence was economically active or whether the family member would be employed or selfemployed. Hearing (n 46) [ It is also noteworthy that not only did the EFTA Court refer to Article 8(1) of the European Convention on Human Rights (ECHR) 63 to support its conclusions (relying on its own case law to the effect that the EEA Agreement is to be interpreted in light of fundamental rights), it also referred to the same right as protected under Article 7 of the EU Charter of Fundamental Rights. 64 Reliance on ECHR is unproblematic, as the EEA-EFTA States are states parties to it. The EU Charter presents another legal diffi culty, however. The Charter was given 'the same legal value as the Treaties' by Article 6(1) TEU following the Lisbon Treaty 65 but, as with other EU treaty amendments, the Charter has not made its way into the EEA Agreement. Although the EFTA Court only 'noted' Article 7 of the EU Charter as well as Article 8 ECHR, this can be seen as another example of the Court trying to secure the homogeneity of substantive rights in the free movement context and within the EEA generally. More importantly, it shows that the EFTA Court does not consider the EEA Agreement to be entirely economic. The Agreement may not grant political rights in the nature of voting and consular protection, but it recognises the need, at the very least, to respect human rights.
This raises the question of how accurate the joint declaration is, and how accurate it is to say that citizenship rights do not form part of the EEA Agreement. It is suggested that the EFTA Court has essentially assimilated nationality of one of the EEA-EFTA States with EU citizenship for the purposes of free movement and residence.
66 No other conclusion is tenable if the homogeneity of the internal market is to be maintained in a manner which secures fair and effective legal rights, though this can be seen to come at the cost of legal certainty. It was recognised very early on that the Agreement does go beyond simple market integration and confers rights, such as non-discrimination, aiming to improve living standards and working conditions. 67 Further, Fredriksen has shown how the EFTA Court has minimised the differences between EEA and EU law, has consistently rejected the EFTA States' signature preconditions that the Agreement should in particular cases derogate from EU law and has rejected all attempts by EEA-EFTA States to increase their political leverage. 68 Finally, it is White's argument, in the context of so- As already stated, it is not suggested that the Court has gone beyond this. It would simply be impossible for the Court to grant the list of rights in TFEU art 20(2) to EEA-EFTA nationals. 67 Norberg and others (n 3) 403.
68 Fredriksen (n 11) 736-747. cial security coordination, that citizenship-compliant interpretations will increasingly be the norm in the ECJ. 69 The EFTA Court's judgment in Arnulf Clauder is a step towards greater integration and ensures the effet utile of the Citizenship Directive in the EEA. Because citizenshipcompliant interpretations have not been expressly mandated by the Contracting Parties, however, a question is raised as to how far this will go and whether EEA-EFTA nationals really can benefi t explicitly from ECJ case law on citizenship.
Mutual recognition of qualifi cations
Article 30 EEA providing for the mutual recognition of diplomas, certifi cates and other evidence of formal qualifi cations corresponds to Article 53 TFEU -except that the second paragraph of the latter, stipulating that 'the progressive abolition of restrictions' concerning the medical and allied and pharmaceutical professions 'shall be dependent upon coordination of the conditions for their exercise in the various Member States', is not reproduced. Reference is made to Annex VII of the Agreement.
Originally, Annex VII referred to thirty pages of legislation on mutual recognition of qualifi cations as adapted for the EEA. This was almost entirely replaced by JC Decision 142/2007. 70 The main section of the Annex is now divided into three parts: a general system, recognition of professional experience and automatic experience; legal professions; and commerce and intermediaries. This relates to the requirement of the provision of information to recipients of services where the service provider performs an activity subject to VAT. Article 9(e) stipulates that Member States may require service providers to furnish the VAT identifi cation number referred to in Article 22(1) of Directive 77/388, which does not form part of the EEA Agreement.
only other measure falling under the fi rst part is Commission Decision 2007/172 setting up the group of coordinators for the recognition of professional qualifi cations. 74 The second part, dealing with legal professions, contains Directive 77/249 75 and Directive 98/5. 76 The fi nal part of the Annex contains two Directives on toxic products 77 and one on self-employed commercial agents. 78 Additionally, there is one act of which the parties shall take note: Recommendation 89/601 concerning the training of health personnel in the matter of cancer. 79 These are all without any major adaptations. 
Social security coordination
Social security co-ordination is an 'inherently complex' 81 area of law which has been developing in the EU for over fi fty years. 82 Under the Annex as it previously stood, Regulation 1408/71 was incorporated, as amended, updated and adapted. The third subparagraph of Article 1(j) did not apply. This defi ned 'legislation' for the purposes of the Regulation and the second subparagraph stated that the term excludes provisions of industrial agreements, whether or not compulsory, unless they put into effect compulsory insurance as required by law or set up a scheme administered by the same institution as that which administers the scheme set up by law. In either of those cases, a Member State may have specifi ed those schemes to which the Regulation applied. The third subparagraph went on to state that '[t]he provisions of the preceding subparagraph shall not have the effect of exempting from the application of this Regulation the schemes to which Regulation No 3 applied'. Regulation 3, which was replaced by Regulation 1408/71, was 86 never applicable to the EEA-EFTA States. Similarly, Article 94(9), which related to family allowances due to persons subject to French legislation from 15 November 1989, did not apply; nor did Articles 95b and 96, which concerned redundant matters. There was also a list of country-specifi c amendments to the annexes of the Regulation so as to accommodate the EEA-EFTA States. The old implementing Regulation also applied, as amended and updated, and with only country-specifi c adaptations to the annexes of the Regulation. Finally, Directive 98/49 applied without adaptations.
One
92 This is still the case in the EU, where the old rules will continue to apply until it is amended. 93 However, Regulation 859/2003 was never incorporated into the EEA Agreement. The result is that third country nationals will benefi t from Regulation 1408/71 in EU Member States but from nothing at all in the EEA-EFTA States. It is easy to imagine the complexities which could arise as a result of complex, crossborder and multinational family arrangements.
For completeness' sake, it should also be noted that Annex VI, and Annex VI as it stood prior to amendment, contains a long list of decisions and other measures of which the Contracting Parties shall take due account or shall take note.
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It is possible to see in this part of the agreement another threat to the project's homogeneity as a result of the evolving acquis on citizenship. White notes that the ECJ has already adopted wide interpretations of the rights under the Regulations which enhance the free movement rights of workers. require consistency with the constitutional concept of citizenship of the Union'. 96 The fact that citizenship is 'destined to be the fundamental status' and the fact that the Regulations apply to citizens support this proposition, as do the opinions of the Advocates-General in Teixeira and Ibrahim, two housing assistance cases. 97 Finally, White cites Article 21(3) TFEU, which authorises the Council to adopt measures concerning social security or social protection so as to secure the right to move and reside freely.
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Should any such developments occur, it is not diffi cult to see what problems this might pose for the EEA Agreement, though this will depend on the EFTA Court. As Bruzelius predicted, we might see the disintegration of the EEA project. Alternatively, we may witness what will essentially be unjustifi able discrimination based on nationality and, at the very least, increasing complexity, especially where some family members are Union citizens and others are not. But as seen in Clauder, the Court did not even take the time to question whether the Directive should have been given a narrower interpretation owing to a lack of citizenship rights in the EEA Agreement, and the net result was that nationality of one of the EEA-EFTA States was equated, for the purposes of the Agreement, with Union citizenship. If free-movement citizenship rights do form part of the Agreement as has been suggested, and if the ECJ does subject the social security coordination rules to more citizenship compliance, then these interpretations could also seep into the EEA Agreement through EFTA Court jurisprudential development.
On 1 December 2011, Chris Grayling, Minister for the UK Department of Work and Pensions, announced that the UK government would launch actions for annulment in respect of the decisions to amend the EEA and Swiss agreements incorporating the new social security legislation. ments would be relinquished to the EU, 102 the government's complaint is that Article 48 TFEU is not the correct legal basis for extending the Regulations to the EEA and Swiss agreements. Rather, Article 79(2)(b) TFEU, which concerns the rights of third country nationals residing legally in Member States, should have been the basis and, accordingly, the UK would not have opted-in to the extension. 103 It will be interesting to see where the ECJ places the agreements and what consequences would follow from the fragmentation in the EEA that annulling this Decision would cause.
104 If the UK gets its way, then the result could be the continued application of the old scheme in the UK as regards EEA-EFTA and Swiss nationals and the new system as regards EU nationals. Again, complexities could abound.
There is an argument to be made, however, that the extension of the social security legislation should be dealt with under Article 48 TFEU, that is, under the free movement of workers provisions, which is the legal basis for Regulation 1408/71 and Regulation 883/2004. The diffi culty with this is that the Regulations do not necessarily apply solely to workers but also to self-employed and even economically inactive persons. Citizenship may compound this even further, for if European social security legislation is to be interpreted in light of citizenship, there could be a call for more sharply distinguishing between EU nationals and non-EU nationals. There is mounting pressure against homogeneity both from the constitutional concept of citizenship and from the competing interests of the various parties to the EEA Agreement. Unless the Contracting Parties renegotiate the legislative framework (or join the EU), the EFTA Court may be the only body able to confront and diffuse these problems in order to guarantee the goals of the EEA, its homogeneity, and its continued effective application. 105 This will of course also depend on the behaviour of national courts, who are under no obligation to refer cases to the EFTA Court. But where citizenship-sensitive cases do come before the Court, it will be faced with these problems. 102 European Scrutiny Committee (n 99).
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Under Protocol 21 to TEU, the UK can decide whether or not to opt-in to measures adopted under Title V of Part 3, TFEU, which includes measures adopted pursuant to Article 79 TFEU. Protocol (No 21) on the position of the United Kingdom and Ireland in respect of the Area of Freedom, Security and Justice, arts 1-2. 104 The UK has requested that the Decision remain valid until a new Decision, on the correct legal base, be adopted. Case C-431/11 United Kingdom v Council [2011] OJ C311/26, 26 (point (b) of the order sought by the UK). 105 It has been pointed out to me that the EFTA Court is not a constitutional court. This is entirely correct. However, the focus here is on the legal effect of its judgments, not necessarily their status. The Court has exhibited (an example being Arnulf Clauder) a tendency to rely on its own precedent and that of the ECJ. Similarly, although not strictly bound by the EFTA Courts, the referring courts do follow the EFTA Court's opinions (Łazowski 'EEA Countries' (n 3) 129). The effect of Arnulf Clauder has been to assimilate what is a constitutional concept into an international agreement which is devoid of it. How this is played out in the national courts and enforced by national authorities is another matter.
Transitional provisions
Under Annex V and Annex VIII EEA, the transition periods for the 2004 and 2007 enlargements apply. In practice, these now only affect Bulgaria and Romania 106 and they affect them in the same way vis-à-vis the EEA and the EU. The provisions are found in Annexes VI and VII to the 2005 Accession Treaty 107 and essentially allow the EEA-EFTA States and EU Member States to apply national measures as regards Articles 1 to 6 of Regulation 1612/68 for two years after the date of accession (1 January 2007) and, if the Commission is notifi ed, for up to fi ve years after the date of accession. 108 Further, where a Member State undergoes or is threatened by 'serious disturbances in its labour market', it may continue to apply national measure for up to seven years from the date of accession so long as the Commission is notifi ed.
109 If the Commission is not notifi ed, then the Regulation shall apply. 110 The last transitional arrangements will come to an end on 31 December 2013 at the latest. priate, to Annex V. 115 Having only 'a very small inhabitable area of rural character with an unusually high percentage of non-national residents and employees', 116 Liechtenstein may require residents to hold work permits but is subject to specifi c minima as regards the number of them granted. 117 Family members of nationals of the other Contracting States shall be granted the same rights as nationals residing in Liechtenstein and, if they take up economic activity, they shall be granted a permit.
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The arrangements also make provision for remaining persons, seasonal workers, frontier workers and procedural matters. 119 Finally, Iceland and Norway may continue to apply certain restrictions on the establishment of persons in the fi shing sectors, so long as they were in place on the date of signature of the Agreement.
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Concerning social security, Protocol 16 to the EEA Agreement on measures in the fi eld of social security was concerned with seasonal workers in Liechtenstein. However, this was valid only as long as the transitional provisions in Protocol 15, which allowed Liechtenstein to apply its own national measures as regards entry and residence, remained valid. These expired on 1 January 1998.
Future of the EEA
The EEA Agreement has functioned fairly well for the past eighteen years. This is the conclusion of commentators 121 and EFTA; 122 and this conclusion should be cautiously endorsed. It has already been noted how citizenship is impacting the application of secondary rules in the Annexes, and the tensions this is causing have been highlighted -tensions which the EFTA Court has begun to resolve by silently assimilating nationality of the EEA-EFTA States with Union citizenship insofar as the free movement provisions of the EEA Agreement are concerned. 115 EEA Agreement, Annex V, Sectoral Adaptations, para 2. A 2008 report on the future of the EEA Agreement was published by the Joint Parliamentary Committee. Its authors recognised that expanding EU competences have resulted in soft and hard law measures which are not solely internal market relevant, such as the Citizens' Rights Directive. 123 Particularly with this Directive, there were delays of about a year in its incorporation. The result was that the Annex nearly had to be suspended. 124 Moreover, there were diffi culties in negotiating the enlargement of the Agreement in 2007, which prevented the simultaneous enlargement of the EEA and EU. 125 Croatia will soon accede to the EU and it is not clear if any diffi culties will be caused thereby. And there is the question of Iceland's candidature for EU membership. If she accedes, it is questionable whether the EEA Agreement will continue to be viable with only Norway and Liechtenstein on the EEA-EFTA side.
126 Although the Agreement has proved early scepticism wrong -much to the surprise even of the co-rapporteurs who authored the Future report 127 -caution should be advanced in providing a positive prognosis in light of the free movement of persons provisions which are undoubtedly haunted by Union citizenship, a concept which does not form formally part of the EEA Agreement and which is clearly politically sensitive. dating back to the late 1950s. 129 The most important of these for this paper is one of a group of agreements referred to as Bilateral I. After the rejection of the EEA Agreement, the Commission published a communication setting out its stance on future relations with Switzerland. In it, the Commission identifi ed, in particular, free movement of persons as a priority. 130 Switzerland, keen to avoid adverse economic and political consequences, 131 negotiated with the EU, inter alia, the Free Movement of Persons Agreement (FMPA) . 132 This came into force in June 2002, along with six other agreements. 133 Sections 3.2-3.6 examines closely the rights granted under the FMPA. Before this, a few words on the institutional structure are in order to underscore the extent to which the Swiss legal framework differs from the EEA and to assess the Swiss model.
EU-Swiss relations

The Swiss agreements
Much like the EEA Agreement, FMPA's main body refers to annexes which lay down detailed rules: Annex I on free movement of persons, Annex II on social security, and Annex III on mutual recognition of qualifi cations. However, the main agreement does not as such correspond to the EU Treaties. It lays down its own terms and refers to the Annexes. Annex I also lays down its own rules and refers to some EU legislation. Annexes II and III, on the other hand, refer exclusively to EU measures.
The judicial supervision of the agreement also differs as there is nothing akin to the EFTA Court. Article 16 of the Agreement obliges the Contracting Parties to take all measures required 'that rights and obligations equivalent to those contained in the legal acts of the European Community to which reference is made are applied in relations between them'. 134 As for the case law of the ECJ, that which pre-dates 21 June 1999 shall be taken into account; post-signature case law shall be brought to Switzerland's attention and the Joint Committee may be called upon to determine the implications of such law. 135 ibid art 16(2). The reader will note the similarity between the pre-and post-signature case-law interpretation requirement in this and the EEA agreements. There are two essential differences, however. Firstly, pre-signature case law in the Swiss Agreement is only to be taken into account. There is a much stronger obligation under the EEA Agreement to interpret in conformity with the relevant rulings of the ECJ. Secondly, post-signature case law in the Swiss Agreement is simply to be brought to the attention of Switzerland. This is compared with the EFTA Court's obligation to take due account of it. situation, the agreement is highly dependent upon the Swiss judiciary for a Euro-compatible interpretation in accordance with Switzerland's obligations under the Agreement. 136 Considering the autonomous application of Swiss law by Swiss judges 137 and the fact that even the ECJ does not consider Switzerland to be part of the internal market, 138 harmony in the interpretation and application of the Agreement could, depending on Swiss judicial behaviour, be rendered much more diffi cult, or impossible, in the long term.
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FMPA is a mixed agreement between Switzerland, on the one hand, and the EU and its Member States, on the other. As with the EEA Agreement, amendments to FMPA therefore require renegotiation, including on enlargement of the EU, with all the EU Member States in addition to the EU. 140 Amendments to the Annexes are carried out in accordance with Article 18 FMPA which stipulates that the Contracting Parties may submit proposals to the EU-Swiss Joint Committee. If the proposal relates to Annexes II or III, the Committee may adopt a decision which may enter into force immediately. If, however, the proposal relates to Annex I, the Contracting Parties will need to complete their internal procedures and, therefore, such an amendment will require renegotiation. There is no obligation to update the annex. 141 As will be seen throughout the rest of this article, the non-implementation of Directive 2004/38 has caused a severe divergence between the free movement and residence rights of Swiss and EU/EEA nationals. 136 Unfortunately, there is not suffi cient space to conduct a survey of the case law of the ECJ or Swiss courts to determine the extent to which the former's jurisprudence affects the application of the FMPA. What is presented below is a legislative comparison of the Swiss system to that operating in the EU and EEA. For the ECJ case law on free movement, the reader is directed to the standard texts. 140 Vahl and Grolimund (n 128) 72.
141 Tobler (n 3) 18 notes that the obligation under the EEA Agreement on the EEA JC is to 'take a decision concerning an amendment of an Annex to this Agreement', and she writes that this is an obligation to amend the Agreement. This is compared with the mere possibility in the Swiss FMPA of amendment. However, an obligation to take a decision to amend the Agreement is not an obligation to amend the Agreement. The decision may be to deliberately not incorporate a piece of legislation, as Switzerland has done with Directive 2004/38. Politically speaking, this might be untenable but is not so legally.
Free movement and residence rights 142
The main objectives of FMPA as outlined in Article 1 are, 'for the benefi t of nationals of [EU Member States] and Switzerland', 143 to accord a right of entry, residence, access to work, establishment and to stay; to facilitate the provision of services; to accord a right of entry and residence for non-economically active persons; and to accord the same living, employment and working conditions as accorded to home nationals. A prohibition on discrimination on the grounds of nationality, to be read in accordance with the Annexes, is found in Article 2.
Directive 2004/38 has not been incorporated into the Agreement. The applicable law is a mix of substantive provisions in the Annex itself and direct references to some (old) EC/EU measures. The system in place under FMPA is characterised by general rights of movement and residence which are substantiated by residence or special permits valid for minimum time periods. Under Directive 2004/38, the free movement and residence rights are explicit and the documentation formalities are just that: formalities. There is no need to 'substantiate' the right with a permit, and Directive 2004/38 does not even provide for issuing residence permits -only residence cards. Because of this, a straightforward conceptual comparative analysis is not easy. The following material will therefore be presented in such a way that makes a comparison between the rights under the two systems clearer by focusing on the substantive rights fi rst and the formalities second.
Substantive rights of movement and residence are found in the main body of the Agreement. Article 3 provides for a right of entry, Article 4 a right of residence and access to an economic activity and Article 6 a right of residence for persons not pursuing an economic activity. Article 7 provides 'other rights': equal treatment in matters of living, employment and working conditions; occupational and geographical mobility; the right to remain once economic activity has ceased; residence of family members; acquisition of immovable property so far as this is linked to the rights conferred by the agreement; and the right, after an economic activity has ceased, to return to the territory of a Contracting Party to carry out an economic activity there during the transitional period. 144 All of these articles make reference to the provisions found in Annex I.
Entry and exit
The entry and exit rules are very similar in both the Swiss and EU regimes, a reality refl ected by the fact that Switzerland is party to Schengen. In Article 5(1) of Directive 2004/38 and Article 1(2) of FMPA Annex I, a right of entry is granted to nationals of other Member States / Contracting Parties who carry a valid passport or identity card. No visa requirements may be imposed upon Union citizens / nationals of the other Contracting Parties. Visas may only be required of third-country national family members and 'every facility to obtain the necessary visas' must be granted. 145 In the EU, this is regulated by Regulation 539/2001 146 and an 'accelerated procedure' for granting visas free of charge is required.
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These latter requirements do not appear in the Swiss framework.
A very similar right of exit is also supplied in both regimes: nationals of the Member States and Switzerland have the right to exit the host territory upon the production of a passport or identity card. The States must also issue and renew for their own nationals an identity card or passport, which must be valid for all the territories through which the holder must pass. Where identity cards are not issued, a passport must be valid for at least fi ve years. 148 The only difference is that in the EU no exit visa or similar requirements may be imposed on the Union citizen or his family members, 149 whereas in the FMPA this only applies to nationals of other Contracting Parties. 
Right of residence
By Article 2 of the Annex, nationals of the Contracting Parties derive a right of residence in the host state provided they fulfi l the conditions laid down throughout the rest of the Annex.
Employed persons.
An employed person who is employed for more than one year is to be issued by the host state with a residence permit valid for fi ve years and renewable automatically for fi ve years. The fi rst time it is renewed, the period of validity may be limited, but not to less than one year, where the person has been involuntarily unemployed for twelve consecutive months. 151 For periods of employment of more than three months but less than one year, a permit valid for the duration of employment is to be issued, and an employee employed for up to three months does not require a residence permit. 152 A distinction is drawn between workers and frontier workers: the latter do not require a residence permit in the host state but they may be required to have a special permit valid for fi ve years and renewable on the same basis as those of non-frontier workers. 153 Residence and special permits are valid throughout the territory of the host state, where the worker must be granted occupational and geographical mobility. 154 It is also stipulated that a residence permit may not be withdrawn where the worker is temporarily unemployed because of accident or illness or involuntary unemployment;
155 nor shall breaks in residence of less than six consecutive months (or longer for military service) lead to the invalidity of a residence permit. 156 Workers may be prohibited from access to employment involving the exercise of public power. Jobseekers are dealt with in the second paragraph of Article 2(1) of the Annex. They are entitled to visit another Contracting Party or to remain there after employment of a period up to one year in order to seek employment. They may reside there for up to six months ('a reasonable amount of time' 158 ). Jobseekers have the right to the same assistance afforded by employment agencies to home nationals, but they may be excluded from social security schemes for the duration of their residence.
159 Jobseekers' rights are extended under Directive 2004/38 so that no expulsion measure may be brought against a jobseeker or his family members so long as he can provide evidence that he is seeking work and has a genuine chance of being engaged, 160 though he might not be entitled to social assistance during this time.
3.2.2.3. Self-employed persons.
Non-salaried nationals wishing to establish themselves must also be issued with a residence permit valid throughout the host territory 162 for at least fi ve years, provided evidence is produced that shows they are self-employed or wish to become so. This is automatically extendible for fi ve years on production of evidence that the individual is actually selfemployed. 163 As with workers, a permit cannot be withdrawn merely because self-employed activity has stopped owing to illness or accident. 164 Self-employed frontier workers also do not need a residence permit but may be required to have a special permit on the same terms as non-frontier self-employed persons. 165 And again, as with workers, self-employed persons have the right to occupational and geographical mobility 166 and may be denied the right to pursue activity involving the exercise of public authority. Economically inactive nationals -those who neither work nor undertake self-employed activity -may receive a residence permit valid for at least fi ve years provided that they have suffi cient fi nancial means not to have to apply for social assistance benefi ts and that they have all-risks sickness insurance cover. The residence permit may be revalidated after two years. 168 Financial means are considered suffi cient if they exceed the amount below which host nationals become entitled to social security benefi ts or if they are greater than the level of minimum social security pensions paid to host nationals. 169 An exception is that persons who have been working for less than a year may have unemployment benefi ts to which they are entitled under national law considered part of their financial means.
170 These residence permits are extendible for at least fi ve years provided the eligibility criteria are met.
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Students are entitled to a residence permit of up to one year, renewable each year, provided they can declare that: they are registered in an 162 FMPA Annex I, art 12(4). approved establishment and are pursuing a vocational training course; have all-risks sickness insurance; and have suffi cient fi nancial means so as to not make a claim for social security in the host state.
172 By contrast, under Directive 2004/38, if students wish to stay for longer than three months, a student must be enrolled at a 'public or private establishment, accredited or fi nanced by the host Member State … for the principle purpose of following a course of study, including vocational training' and he must have comprehensive sickness insurance and be able to declare that he has 'suffi cient resources for [himself] and [his] family members not to become a burden on the social assistance system of the host'.
173 This is much wider than the provision made under the Swiss FMPA.
As with the other categories, for students and other non-economically active individuals, breaks in residence of less than six months, or longer for military service, shall not invalidate the residence permit, 174 which is valid throughout the host territory. The contrast between the scheme still operating in the Swiss framework and that of Directive 2004/38 can easily be seen. Although a similar picture is seen in the Swiss system, the Directive presents a clear hierarchy of rights of residence: right of residence of up to three months, unconditionally;
176 right of residence of between three months and fi ve years, conditional upon economic activity or self-suffi ciency;
177 and the novel right of permanent residence following completion of fi ve years' continuous lawful residence, without any economic suffi ciency criteria.
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Once permanent residence is obtained, a concept which is wholly absent from the Swiss agreement, then Union citizens and their family members are almost equated with nationals of the host state. It should also be noted that the Directive does not draw a distinction between frontier and non-frontier workers, whereas the Swiss agreement does.
The fi nancial eligibility criteria are different also. It is no longer the case that an individual needs to show that he will not make any claim on the social assistance system of the host state, just that he will not 172 ibid art 24(4). 173 Directive 2004/38, art 7(1)(c).
174 FMPA Annex I, art 24(6). 175 ibid art 24(7).
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Other than on production of a valid passport or identity card. Directive 2004/38, art 6. become a 'burden' on it. 179 Additionally, expulsion shall not be the automatic consequence of recourse to the social assistance system of the host. 180 In determining what resources are considered suffi cient for the purposes of the Directive, there is the added requirement that a Member State must take into account the individual's personal situation.
181
The periods of absence permitted in calculating the length of residence for the purposes of obtaining permanent residence have been expanded. Before, only breaks of less than six months or longer for military service would not interrupt the validity of a residence permit. Under Directive 2004/38, the following will not affect the acquisition of permanent residence: breaks of up to a total of six months in the year, or longer for military service, or of one absence of up to twelve consecutive months 'for important reasons such as pregnancy and childbirth, serious illness, study or vocational training, or a posting in another Member State or a third country'. 182 Once obtained, permanent residence can only be lost through absence for a period of two or more consecutive years. 
Right to remain
Nationals of a Contracting Party and their family members have the right to stay in the host territory after their economic activity has fi nished. 184 Reference is made to Regulation 1251/70 185 and Directive 75/34 186 which applies the provisions of Regulation 1251/70 mutatis mutandis to self-employed persons. These measures stipulate that workers or self-employed persons may remain permanently in the host state in three circumstances: (a) having worked for at least one year and having resided for at least three, the person has reached the age at which host nationals become entitled to old-age pension; 187 (b) having resided for two or more years, the person is rendered incapable of work; or (c) frontier persons who work in another state and return to the host state, as a 179 ibid art 7(1)(b) and, for students, (c). rule, once a day, for three years. 188 Family members may remain with the worker or self-employed person once he obtains the right to permanently remain, even after his death.
189 But if the worker or self-employed person died 'during his working life', 190 then his family members can remain provided that the person had resided continuously for at least two years, his death resulted from an occupational accident or disease, or the surviving spouse is a host national, or lost host nationality through marriage. 191 The right of permanent residence under Article 16 of Directive 2004/38 can, in circumstances similar to those just outlined, also be obtained under Article 17. The only difference between the two schemes as regards the Union citizen is that where the host state does not grant old-age pension to certain self-employed workers, the minimum age necessary for obtaining permanent residence in circumstance (a) is 60, rather than 65. 192 Family members are entitled to remain if the citizen dies while still working but before obtaining permanent residence on the same conditions, 193 but the right to stay upon the 'death or departure' of the Union citizen is governed by Article 12, which grants the right to remain regardless of time, so long as the family member either satisfi es the Article 7 fi nancial eligibility criteria or has obtained permanent residence. 194 There is also the added protection that the parent who has custody of the children who reside in the host may not be expelled, regardless of nationality, until the children have completed their studies. 
Equal treatment
The equal treatment provisions are spread throughout the Agreement and Annex. Article 2 of the Agreement, which provides for non-discrimination, has already been noted. Article 9 of the Annex lays down the main equal treatment provisions for workers and applies, mutatis mutandis, to self-employed persons by virtue of Article 15 of the Annex.
Article 9 of the Annex mirrors Articles 7-9 of Regulation 1612/68 and Regulation 492/2011. Therefore, workers receive the same equal treatment rights, which include equal treatment as to terms of (re-)employment and working conditions, tax concessions and welfare benefi ts, vocational education and re-training, 196 non-discrimination in collective or individual arrangements concerning access to employment or its terms, non-discrimination as to membership of trade unions and nondiscrimination as to housing rights. 197 Whilst workers have the same rights in the EU under the Regulation, the provisions under Directive 2004/38 are much broader. By Article 24 of the latter, all Union citizens residing on the basis of the Directive (whether employed, self-employed, a student, retired, as a pensioner, or as a family member) shall receive equal treatment to host nationals. This is extended to family members who are not Union citizens. 198 The only derogations to this are that the host state is not obliged to confer social assistance in the fi rst three months of residence or the longer period where an individual is seeking work; nor is the host state required to grant maintenance aid for studies other than to persons with permanent residence, workers, persons who are self-employed or their family members. 
Family members
Another major difference between the Swiss regime and that operating in the EU is the meaning of 'family member'. Under Directive 2004/38, 'family member' includes the spouse or, where the host state recognises such partners, the partner of the Union citizen; his direct descendants under the age of 21 or dependants and those of his spouse or partner; and the dependent relatives in the ascending line and those of his spouse or partner. 200 There is also a further duty on the host state to 'facilitate entry and residence' of any other family members who, in the home country, are dependants or members of the Union citizen's household, or where serious health grounds strictly require the care of the family member; and the partner of a Union citizen who shares a durable relationship, duly attested. 201 However, FMPA only recognises the spouse, descendants under the age of 21 and dependants; relatives in the ascending line of the individual or his spouse; and, in the case of a student, his spouse and their children. Registered partners and those recognised by Article 3 of Directive 2004/38 are excluded. There is also an additional requirement in the Swiss regime that an employed person must 'possess housing for his family which is regarded as of normal standard for national employed persons in the region where he is employed' provided that this does not lead to discrimination between host and other nationals. 202 This was originally found in Article 10 of Regulation 1612/68. 203 The fact this requirement remains in the Swiss system highlights the disparity between the rights granted under it and those under Directive 2004/38 and the impact on homogeneity this has.
The family members, with the exception of ascendants, are entitled to take up an economic activity whatever their nationality.
204 This is narrower than Directive 2004/38, whereby all family members, whatever their nationality, who have the right of residence or permanent residence (which they can gain by moving and residing with their Union citizen family member 205 ) are to be treated equally to host nationals within the scope of the Treaty. 206 extend Directive 64/221 to persons residing on the basis of Regulation 1251/70 and Directive 75/34 respectively. The scheme operable in Directive 2004/38 also provides for such exceptions and on similar terms. However, the safeguards are far more stringent in the latter than in the EU-Swiss system. Articles 30 to 33 of Directive 2004/38 lay down strict procedural requirements for an expulsion order to be lawful. Under both regimes, an individual must be notifi ed of an expulsion order against him, 213 but Directive 2004/38 requires that this be in writing, specifying which court or administrative authority has jurisdiction to hear an appeal. 214 Judicial or administrative redress is guaranteed by both, 215 but the later Directive specifi es the circumstances under which the removal may take place. 216 Additionally, only Directive 2004/38 requires that an individual may apply to have an exclusion order lifted in a reasonable time and in any event after three years; 217 and where an exclusion order is to be carried out two years after it was issued, the authorities must check that the individual is still a current threat. 218 Further, the types of diseases or disabilities which justify refusal on public health grounds differ. Directive 64/221 lists six diseases or types of disease 219 whereas Directive 2004/38 refers to diseases which have epidemic potential as defi ned by the World Health Organization and other infectious diseases or contagious parasites in respect of which controls apply to host nationals, 220 which is a potentially broader exception.
Formalities relating to residence permits and reporting presence
Residence is substantiated by a residence permit in the host state under the Swiss Agreement, 221 whereas under Directive 2004/38 resi-dence cards are merely indicative of a free-standing right granted under EU law, primarily by the Treaty. The Directive states that the rights can in fact be attested 'by any other means of proof'. 222 The rights substantiated by residence permits, and hence their length and validity, have been dealt with above. This section will deal with the formalities.
Residence permits must be granted free of charge or on payment of a sum equivalent to that payable for the issue of identity cards to host nationals. 223 Formalities and procedures for issuing residence permits must be simplifi ed. 224 The Contracting Parties may require all nationals of other Contracting States to report their presence, regardless of length of stay. 225 Persons residing on the basis of Regulation 1251/70 (remaining after employment has ceased) shall be granted residence permits on the same terms. 226 Family members must be granted residence permits which are the same as those issued to 'the person on whom he is dependent' 227 and the host state may require (only): the document by which the family member entered the territory, a document issued by the competent authority of the home state proving the relationship, and, for dependants, a document issued by the home state showing that they live in the same household.
228 Expiry of the passport or identity card used to enter the host shall not justify expulsion from the territory.
229
The differences under Directive 2004/38 mainly refl ect the redistribution of substantive rights. For periods of less than three months, nationals are not required to register, 230 and the Directive supplies strict rules for issuing registration certifi cates. 231 The Directive does not stipulate that any card or permit be issued to Union citizens (or, by analogy, EEA nationals). For Union citizen family members, the expanded categories are refl ected in the documentation which a host state may require. 
Mutual recognition of qualifi cations
Once EU-Swiss Joint Committee Decision 2/2011 235 comes fully into force, 236 Directive 2005/36 will be incorporated almost entirely into Annex III of the Agreement. Numerous adaptations relating to procedures for amending and updating the Directive are made (excluding Switzerland from the processes), along with numerous Swiss-specifi c additions to the Directive's annexes. 237 One signifi cant adaptation made is in relation to Article 61 of the Directive, which lays down a procedure whereby the Commission may allow derogations from the Directive in times of major diffi culty -this does not apply in the Swiss adaptation of the Directive, with the result that such derogations will not be possible between Switzerland and the EU States without renegotiation. In addition to Directive 2005/36, six other instruments are referred to. 238 As Annex III currently stands, 72 different measures are applicable. 
Social security coordination
Annex II on social security is set out as a three-part Annex. Section A lists measures which must be applied by the Contracting Parties, section B contains measures of which the Contracting Parties shall take due account, and section C contains measures of which they shall take note. They are all adapted so that references to 'Member State(s)' include references to Switzerland. 240 A protocol forming an integral part of the Annex makes special provision for unemployment insurance for workers holding a Swiss residence permit valid for less than a year. The social security coordination legislation in respect of Switzerland is, therefore, more or less the same as that applicable in the EEA Agreement, with all the attendant diffi culties for the homogeneity of the internal market that were explored above in the context of the EEA Agreement. 243 It is recalled that the action for annulment brought by the UK also affects the Swiss free movement agreement. Case C-656/11 244 concerns Council Decision 2011/863 on the position to be taken by the EU in the Swiss Joint Committee as regards the replacement of Annex II. 245 The arguments are the same (wrong legal basis). The possible tensions which might be caused by an interpretation of the social security legislation in light of citizenship, should this happen, could be even more intense as regards the Swiss free movement model which does not have a superior court such as the EFTA Court, which is not as comprehensive as the EEA Agreement, and which is far less integrationist.
Transitional provisions
Transitional provisions are dealt with thoroughly elsewhere. 246 The rules are provided in FMPA, Article 10, with detail in Articles 26 -34 of Annex I and with further provision made in the two Protocols enlarging the Agreement. 247 Most of the transitional arrangements have now expired save for the Article 10(4) procedure and those found in the Second Enlargement Protocol extending the Agreement to Bulgaria and Romania. The former allows Switzerland, in circumstances where the number of permits granted is abnormally high in a given year, and until 31 May 2014 (31 May 2019 in respect of Bulgaria and Romania), to unilaterally limit the number of permits for the succeeding year. The Second Enlargement Protocol allows Switzerland to maintain in force unilateral restrictions similar to those provided for in the original Agreement and First Enlargement Protocol. Switzerland may keep these in force until 31 May 2014.
Future of EU-Swiss relations
Switzerland has been called a quasi-Member State 248 owing to the vast amount of law she has voluntarily approximated 249 and because of her geographical, political and economic signifi cance. 250 However, such an assessment is not as easy to support in light of the above discussion. The current bilateral system has in the past received much support: Vahl and Grolimund wrote in 2006 that '[t]he bilateral agreements are functioning well' 251 and that 'the two parties seem content with the bilateral sectoral approach'. 252 It has been hailed as a model for Britain 253 retain its stake in the internal market, she may have to countenance membership of EEA or the EU -both technical possibilities but, seeing as there remains popular opposition to Europe, 261 this possibility can be safely rejected. It will be exciting to see what happens next.
Conclusion
Two very different forms of internal market integration have been studied in this paper. The free movement and residence rights, and the mutual recognition of qualifi cations and social security co-ordination in the EEA system and in the context of EU-Swiss relations have been explored in detail and it is clear that homogeneity is better secured in the former than in the latter. Through integrationist interpretations by the EFTA Court, nationality of one of the EEA-EFTA States has almost been equated with Union citizenship, at least insofar as movement and residence goes. Owing to Directive 2004/38's incorporation into the EEA Agreement, no other conclusion would be viable. This may increasingly be the case if free movement law -and social security co-ordination -receives further citizenship-oriented interpretations from the ECJ. Though this, and the EFTA Court's response, may be good news for individuals who move among the Contracting Parties, there is serious legal inconsistency and murkiness between the concept of EU citizenship and its apparent exclusion from the EEA Agreement.
The situation in Switzerland is less happy from a homogeneity perspective. An older form of the law is in force. The only basis on which to decide whether a person can secure the old rights or the more effective ones under Directive 2004/38 is the arbitrary distinction of nationality: this is hardly conducive to ensuring European integration and social solidarity, though it may secure Swiss independence. At the very least, the clarity of the Agreement is maintained at the expense of homogeneity. Legally speaking, the FMPA is an interesting possible alternative to the EEA Agreement; but one which, by its very nature, grants nationals of different countries different rights in the same internal market.
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